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MAHARASHTRA REAL ESTATE APPELLATE TRIBUNAL

APPEAL NO.O06o0o0o0o1 0794

Dw[endra Mohan Ganga prasad
51149. Bawka( Nrwas. Tdkrya Ward,
S€rveshwar Mandrr Marg. Kurla,
[/umbai - 40020

VS
M/s. Housing Development
and lnfrastructure Ltd.,
"HDIL Towers' , 9'h floor
Anant Kanekar l\,4arg, Statron Road,
Bandra (E ). Ivlumbai-4ooos1

order dated 30.0g.201g pa

in Complaint No. CCOOoOO

Promoter is directed to pa

costs.

Mishra.

Appellant/A ottee

ssed by adjudicating officer, MahaRERA
00000023620 whereby the Respondent_
y Rs.2,18,019/- along with interest and

Respondent/promoter

Advocate Mr Vishal Katkar for the Appellant.
Representative Mr. V K. Madan Mohan for the RespondenUs

CORAM :SU MANTM, KOLH E,(Mem ber J.)
DATE MARC H6,20 19.

to 44 CT 01

L JUD ME T:

Appella nt-o rig ina I complainant has challenged the

d
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2. ln brlef the facts are as under:-
The Appellant is allottee. Respondent is promoter.

Altottee had fited comptaint No. cc006000000002362O against the
promoter for refund of the total amount along with interest and
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compensation as per Section 1g sub-section 1(a) of RERA Act,
2016. Promoter had launched the proyect namely .paradise 

City,,
situated at village Mahim, Taluka palghar, District Thane. Altottee
had booked a flat on the 3d floor of Wing A of building No. 1g of
Sector-ll of the said project in the year 2010. Booking amount of
Rs-51,000 was paid by cheque to the promoter. On 2g.11.2011
registered agreement of sale was executed between promoter and
allottee on certain terms and conditions. promoter agreed to hand
over the possession of the flat on or before 31.10.2013 as per
clause 33 of registered agreement. Allottee had paid first instalment
of Rs.1,25,715/- and Vat of Rs.g,g36l and interest on Vat of
Rs.1317/- and stamp duty of Rs.17,7OO/_ and registration charges
of Rs.8,900/- along with additional amount of Rs.4,551! as
demanded by the promotee. As the promoter failed to hand over
the possession to allottee as per agreed date in an agreement of
sale, allottee decided to withdraw from the pro.iect and demanded
return of total amount along with interest due from the promoter as
per Section '18 of RERA Act, 2016 by filing complaint before
MahaRERA Authority. promoter had made out a case that the
delay in completion of project was on account ofthe reasons which
were beyond his control. promoter has contended that the reasons
for delay are such as scarcity of the sand, clearance certificate of
Environment Department, demonetization etc.

3. After considering respective cases along with
documentary evidence and arguments of both the sides, Ld.
adjudicating ofiicer passed impugned order dated 3O.O8.2O1g and
permitted the allottee to withdraw from the project and directed the
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promoter to pay Rs.2,1g,019/_ along with interest and costs

4. Feeling aggrieved by the order of Ld. adjudicating
officer MahaRERA, Mumbai appellanUallottee has preferred this
appeal. The Ld. advocate for the appellant mainly argued that the
impugned order ought to have included separate compensation for
mental harassment and economical loss. According to him the Ld.
adjudicating officer failed to consider the issue of awarding
compensation amount to the allottee as per Section 18 of
MahaRERA Act, 2016. He submitted to pass suitable order of
compensation in favour of the allottee. On the other hand the Ld.
advocate for the promoter argued that allottee never demanded
and never proved claim for compensation separately before
adjudicating officer and allottee is not enti ed for the compensation
as prayed.

5 The following points arise for my determination
POt NTS

1) Whether the allottee is entifled to claim compensation for
mental harassment and economical loss?

2) Whether the impugned order needs to be modified ?

3) What order ?

My findings to the above points for the reasons stated
below are as under :-

FIND ING S

1 ) Negative

2) Paftly affirmative
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3) As per final order

REASONS:

6. As per Section 18 of MahaRERAAct if promoter fails to
complete or is unable to give possession of an apartment, plot or
building, in accordance with the terms for an agreement for sale, he
shall be liable on demand to the allottee in case allottee wishes to
withdraw from the project to return the amount received along with
interest incruding compensation in the manner as provided under
this Act. ln the present matter allottee had booked a flat in the year
2010 and registered agreement was executed on 2g.11.201,1.
Promoter had agreed to hand over the possession of the flat on or
before 31.10.2013 as per clause 33 of registered agreement.
Admittedly, promoter fails to complete or is unable to give
possession of the flat to the allottee as per agreed terms in an
agreement for sale. So allottee decided to withdraw himself from
the project by demanding the return of the amount paid to the
promoter along with interest including compensation. lt is revealed
from the record that the allottee had paid an amount of Rs.51,000/_
as booking charges and an amount of Rs .1,25,1151_ as instalment
charges and an amount of Rs.g,g36/_ as Vat charges and interest
thereon of

registration

Rs.1,317/- and stamp duty of Rs.17,700/_ and
charges of Rs.8,900f and additional charges of

Rs.4,451l to the promoter. Now the Ld. Adjudicating of{icer has
directed the promoter to pay all the above mentioned amount to the
e)dent of Rs.2,18,019f along with interest at the State Bank of
lndia's MCLR + 2yo prevailing from the date of payment made till
the said amount is returned. Allottee was also awarded costs of
Rs.20,000 . The Ld. Adjudicating officer did not allow the ctaim



regarding stamp duty as it is refundable

7. The Ld. Advocate for the allottee mainly argued that as
per the conditions of registered agreement for sale, promoter is
liable to pay interest at the rate of 12oh per annum to the allottee
and allottee is liable to pay interest at the rate of 20% p.a. to the
Promoter as per default clause 6 and 32 ol agreement. He
requested to grant the enhanced interest in view of the above
mentioned clause in registered agreement for sale between the
parties. Allottee has claimed return of amount as per Section 1g of
RERAAct 2016. The date of possession of handing over the flat is
the date mentioned in registered agreement for sale between the
parties. This project was incomplete on 01.05.2017, the date on
which provisions of RERAAoI 2016 were made applicable. So, the
present project is governed by the RERA Act, 2016. Allottee is
claiming the return of amount with interest including compensation
as per Section 18 of RERA Act, 2016. As far as amount paid by
allottee to the promoter is concerned, allottee is entifled for return
of the said totil amount from the promoter. As far as rate of interest
is concerned it is as per Rule 1g of the Rules of Rate of interest
2017 ftamed by the authority under RERA Act, 2016. The Ld.
Adjudicating officer has granted the rate of interest as per above
referred Rule 1B to the extent of State Bank of lndia,s MCLR + 2%o
prevailing as on the date ofthe payment ofthe amount. So, the Ld.
Adjudicating officer has correc y considered the rate of interest as
per the Rule 18 of Rate of lnterest Rules 2017 framed under RERA
Act, 2016. As far as separate and independent compensation is
concerned, I would like to point out that their Lordhsips of Hon,ble
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Bombay High Court have laid down in Neelkamal Realtors case
law decided on 06.12.2017 lhatthe payment of interest by promoter
to the allottee on the amount received by the promoter from the
allottee, is by way of compensation and obligation is kept on
promoter to pay such interest in order to compensate the allottee in
respect of the amount paid to the promoter for considerable period
and used by the promoter. Thus, awarding interest is awarding of
the compensation as laid down in above mentioned case law by
their Lordships of Hon,ble Bombay High Court. Apart from this,
Section 72 of RERA Act, 2016 lays down factors to be taken into
consideration while deciding the quantum of compensation or
interest by the adjudicating officer under Section 72 of RERA Act.

Section 72 reads as under :-

72. Factors to_-be taken into account by
adjudicating officer.

While adjudging the quantum of compensation
or interest, as the case may be, under section
71, the adjudicating ofiicer shall have due
regard to the following factors, namely :_

(a)The amount of disproportionate gain or
unfair advantage, wherever quan-tifiable,
made as a result of the default;

(b)The amount of loss caused as a result of the
default;

(c) The repetitive nature of the default;

(d)S-uch other factors which the adjudicating
officer considers necessary to thi case ii
furtherance of justice.

I have carefully gone through the original complaint filed
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by the allottee. lt is pertinent to note that the said complainl is totally
silent as far as separate claim of compensation is concerned. There
is not a single averment in the said complaint in respect of claim of
compensation. Once there is a specific provision like Section Z2

under RERA Act, 2016, regarding the factors to be considered for
deciding the quantum of compensation it is duty of the parry

claiming such compensation to substantiate such claim by making
averment to that effect and to prove the claim by adducing
supporting evidence in respect of such factors as per Section 72 of
RERA Act, 2016. I reiterate that the complaint itself is totally silent
regarding the claim of compensation and hence, the factors as laid
down under Section 72 of RERA Act, 20.16, for deciding quantum

of compensation are neither averred nor supported by any
evidence in this matter So in absence of assertion regarding claim
of compensation by giving the relevant facts, along with supportive
evidence, cannot be considered. Moreover, separate
compensation cannot be granted as of right by claiming the return
of amount along with interest from the promoter after withdrawing
from the project on account of failure to get possession as per
agreed date In an agreement for sale. So, Ld. Adjudicating officer
correctly passed the impugned order without making separate
mention of compensation.

9. In view of above discussion, I am of the opinion that the
present Appeal filed by allottee claiming separate compensation as
well as enhanced interest as per agreed terms in regislered
agreement of sale is devoid of any substance. lmpugned order
passed by Ld. Adjudicating officer also pertains to permission to the
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allottee to withdraw from the project. After careful perusal of Section
18 and the intention of legislation in making such provisions it is
seen that option is given to the allottee to withdraw from the project
if such project is not completed and possession of the flat is not
handed over to the allottee as per agreed date mentioned in an
agreement for sale and to get the refund oftotal amount along with
interest including compensation or to continue with the project by
claiming only interest on lhe delayed period of possession from the
promoter clearly shows that such a right to withdraw or to continue
with the project is exclusively vested with the allottee and it is
exclusively within the por rer of allottee to exercise such right either
by withdrawing or by continuing with the project and allottee is not
required to seek the permission for such withdrawal from the RERA
Authority particularly in absence of such requirement of permission
in the positive and specific provision under RERA Aci, 2016. So,
the ,mpugned order pertaining to the permission to allottee to
withdraw from the project appears to be passed without any
statutory power on the part of Ld. Adjudicating officer MahaRERA.
So, to this extent the impugned order is required to be modified by
deleting the said portion in Clause first of the said impugned order
So, I answer the points accordingly. Hence, in the result I pass the
following order.

DER

Appeal No.4T0060000000.10794

allowed as under:-

a) The impugned order dated 3O.O8.2O1g passed
by adjudicating officer, MahaRERA, Mumbai in
Complaint No. CCOO6O0OOOOOO23620 is parfly

i) rs partly
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modified by deleting Clause No. 1 of operative
part of the order pertaining to grant of
permission for withdrawal from the project, as
it is redundant.

b) Rest of the impugned order in respect of
Clause 2 to Clause 6 of the operative order is
confirmed.

c) Parties to bear their respective costs
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,I
JUDICIAL MEMBER,

Maharashtra Real Estate
AppellateTribu na t,(Ma ha RERA)

M um bai.06.03.2019.




